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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is before the court upon the petition of Local 36, 
International Chemical Workers Union, AFL-CIO, herein 
called petitioner, pursuant to § 10(f) of the National Labor 
Relations Act, as Amended (61 Stat. 136, 29 U.S.C., § 151 
et seq.) for review of an order of the National Labor Rela- 
tions Board, herein referred to as the Board. The Board’s 
decision complained of is dated March 2, 1960, and ordered 
petitioner to cease and desist from certain conduct and take 
other affirmative action. The Board’s decision and order 
[J-A. 267] is reported at 126 NLRB, No. 117. The order 
of the Board complained of is a final order by which peti- 
tioner is aggrieved and this court has jurisdiction under 
§ 10(f) of the Act. 
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STATEMENT OF THE CASE 


Charges of unfair labor practices were filed against peti- 
tioner by Virginia-Carolina Chemical Corporation on the 
2nd day of July, 1959. The charge alleged in substance 
that petitioner had violated § 8(b) 4(A) of the National 
Labor Relations Act, as amended, by picketing Gate No. 3 
at its Nichols, Florida, plant at a time when said gate had 
been set apart for the exclusive use of independent con- 
tractors performing construction work upon said premises, 
and that the effect of said picketing induced and encouraged 
employees of said independent contractors to engage in con- 
certed refusals to work, the object of which was to require 
said independent contractors to cease doing business with 
Virginia-Carolina Chemical Corporation. The Regional 
Director of the National Labor Relations Board for the 


Twelfth Region on July 16, 1959, issued a complaint against 
petitioner based on such charge. 


A hearing was held before a Trial Examiner of the 
National Labor Relations Board at Tampa, Florida, on 
September 16, 1959. The evidence introduced at said trial 
established that Virginia-Carolina Chemical Corporation 
was a corporation engaged at Nichols, Florida, in the min- 
ing of phosphate and in the production and sale of phos- 
phate products. During the previous year it sold and made 
direct interstate shipments of phosphate products valued in 
excess of $50,000.00 [J.A.-5 & 11] 


The Union has been bargaining agent for production and 
maintenance employees of the Company for a number of 
years, and on May 22, 1959, due to the inability of the 
parties to reach agreement upon the terms and conditions of 
a new contract, a strike occurred. At the time the strike 
occurred, the Company premises were not fenced in or 
enclosed in any manner and no contractor or sub-contractor 
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was working upon said premises. Pickets were posted by the 
Union at cach of the roadways leading into the plant. [J.A. 
94-95] 

On on about June 11, 1959, a new road was cut as an 
accessway to the plant. On that same day pickets were 
placed upon the entrance to said roadway. Thereafter the 
plant area was enclosed by a fence and equipped with four 
gatcs. The new road referred to, known as Gate 3 after the 
erection of the fence, is the site of the present controversy. 
(J.A. 22-23) 


On or about June 13, 1959, the Company unilaterally 
promulgated so-called rules for the use of its gates, copics of 
which were received by the Union on or about June 15, 
1959. (pltfts Exhibit 13). [J.A. 23] 


On June 25, a truck occupied by a supervisor for Well- 


man-Lord Construction Company stopped at Gate 3 and 
requested that the pickct line be removed so that the two 
laborers in the automobile behind him could go to work. 
The pickets refused to remove their line and the two laborers 
made an individual decision not to cross the picket line. 
[J-A. 89, 90 & 91] The pickets were equipped with picket 
signs reading: 


“I.C.W.U, LOCAL 36 
ON STRIKE” 


and some signs contained the additional words, “PLEASE 
HONOR.” These signs were displayed by the pickets at all 
gates until June 28, 1959, when the words, “V-C ONLY” 
were added to the bottom of the picket signs. [J.A. 23 & 93] 
The pickets had oral instructions that they were on strike 
against Virginia-Carolina Corporation only and not to tell 
anyone they could not enter through Gate 3. They were 
instructed further not to ask for names or addresses of those 
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who attempted to enter the gate, or argue with them in any 
way and not to take license plate numbers, but that they 
desired that the picket line be honored. [See defendant’s 
Exhibit “E.” and J.A. 95 & 96] 


Upon entering Gate 3 one is immediately in the area of 
the C.S.P. plant where the striking employees normally and 
routinely perform thcir production and maintenance duties. 
This area is not fenced off or otherwise separated from the 
area to be occupied by Wellman, as may be seen by the 
Defendant’s Exhibit “B.” Several meetings were had be- 
tween the Union and Wellman concerning a contract for 
construction work between Wellman and the Company. On 
each of these occasions, however, Wellman refused to show 
the contract to the Union [J.A. 94]. An examination of the 
contract reveals that Wellman was to install a scrubber and 
fume removal system and “do any other work as may be 
directed by the owner.” [Defendants Exhibit D] 


Thereafter, on November 10, 1959, the Trial Examiner 
issued his intermediate report in the above-entitled pro- 
cceding, finding that the Respondent had engaged in and 
was engaging in certain unfair labor practices and recom- 
mending that it cease and desist therefrom and take certain 
affirmative action. 


To the Trial Examiner’s intermediate report exceptions 
and brief in support thereof were filed with the Board in 
the time and manner provided by its rules and regulations. 
[J.A. 264] 


Notwithstanding the law, evidence, and said exceptions, 
the Board resolved all of the issues raised by the Respondent 
Union in its defense against it and issued its order affirming 
the rulings of the Trial Examiner which found your peti- 
tioner guilty of unfair labor practices. 
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STATUTES INVOLVED 


The Labor Management Relations Act, 1947, Act of 
June 23, 1947, c. 120, 61 Stat. 136-162, 29 USC § 151 et. 
seq. provides, in part, as follows: 

“Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activ- 
ities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized in section 
8(a) (3). 

“Sec. 8(b). It shall be an unfair labor practice for 
a labor organization or its agents . . . 

“(4) (A) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an ob- 
ject thereof is: (A) forcing or requiring any employer 
or self-employed person to join any labor or employer 
organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise deal- 
ing in the products of any other producer, processor, 
or manufacturer, or to cease doing business with any 
other person . . Provided, That nothing contained in 
this subsection shall be construed to make unlawful a 
refusal by any person to enter upon the premises of any 
employer (other than his own employer), if the em- 
ployees of such employer are engaged in a strike ratified 
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or approved by a representative of such employees 
whom such employer is required to recognize under this 
subchapter; . . 

“Sec. 13. Nothing in this Act, except as specifi- 
cally provided for herein, shall be construed so as cither 
to interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right.” 

“Sec. 8(e). It shall be an unfair labor practice for 
any labor organization and any employer to enter into 
any contract or agreement, express or implied, whereby 
such employer ceases or refrains or agrees to cease or 
refrain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: Provided, 
That nothing in this subsection (e) shall apply to an 
agreement between a labor organization and an em- 
ployer in the construction industry relating to the con- 
tracting or subcontracting of work to be done at the site 
of the construction, alteration, painting, or repair of a 
building, structure, or other work: Provided further, 
That for the purposes of this subsection (e) and section 
8(b) (4)(B) the terms ‘any employer’, ‘any person 
engaged in commerce or an industry affecting com- 
merce’, and ‘any person’ when used in relation to the 
terms ‘any other producer, processor, or manufacturer,’ 
‘any other employer’, or ‘any other person’ shall not 
include persons in the relation of a jobber, manufac- 
turer, contractor, or subcontractor working on the 
goods or premises of the jobber or manufacturer or per- 
forming parts of an integrated process of production in 
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the apparel and clothing industry: Provided further, 
That nothing in this Act shall prohibit the enforcement 
of any agreement which is within the foregoing ex- 
ception.” 
The First Amendment to the United States Constitution 
provides, to-wit: 

“Rights of Conscience; freedom of the press, etc. 
Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assembly, and to peti- 
tion the Government for a redress of grievances.” 


STATEMENT OF POINTS 
1. The Board is without authority to proscribe picketing 


at any entranceway to a primary employer’s premises where 
such primary employer has a bona fide labor dispute with 
its employees. 

2. If § 8(b) 4(A) provides that picketing may be pro- 
scribed under the circumstances set forth above, then it vio- 
lates the First Amendment of the United States Constitution. 

3. The Board erred in failing to apply the principles of 
the Ryan Construction Company case, post hoc, and in at- 
tempting to reverse same in its present decision, thus giving 
an ex post facto effect to its proscription of picketing . 

4. Wellman-Lord Engineering Company, Inc., is an ally 
of Virginia-Carolina Chemical Corporation and as such 
neither company is entitled to the protection of § 8(b) 4(A) 
or any other part of the Act. 

5. The second proviso of Paragraph 8(e) of the Act, as 
recently amended, makes legal the picketing of a construc- 
tion gate used by a contractor working on the premises of 
a struck manufacturer. 
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SUMMARY OF ARGUMENT 


1. Section 8(b) 4(A) must be interpreted in accord with 
congressional intent. Congress did not intend to diminish 
a Union’s traditional right to strike and engage in primary 
strike activity. Said section does not proscribe inducements, 
by picketing, or other forms of appeal, of employees of new 
tral employers as they approach the primary employer’s 
picketed place of business. N.L.R.B. v. International Rice 
Milling Company, 341 U.S., 665. As this court stated in its 
decision in Di Giorgio Fruit Corporation v.N.L.R.B., 89 
App., D. C. 155, 191 F. 2d 642 (CA DC) cert. den. 342 
U. S. 869, § 8(b) 4(A) proscribes secondary boycotts only 
and not activities of strikers at their own place of employ- 
ment where they are picketing to enforce demands against 
their employer. 

_In this case the picketing began at Gate 3 prior to pro- 
mulgation of any rules by the employer for its use and prior 
to its being set aside for the use of contractors; therefore, 
the picketing was legal when it began and could not be con- 
verted into illegal picketing by the self-serving act of the 
employer. 

2. Petitioner had a right to peacefully publicize its dis- 
pute with the primary employer at the entranceways to his 
_premises and to all persons approaching the premises. The 
right referred to is protected by the First Amendment of 
the United States Constitution and if § 8(b) 4(A) does in 
fact authorize the Board to prosecute the Union for the sub- 
ject picketing, then it infringes upon petitioner’s right of 
free speech. 

3. In the Ryan Construction Company case, post hoc, the 
Board had previously declared that picketing of a so-called 
construction gate located upon the premises of a primary 
employer with whom the Union had a dispute was legal 
and proper. In its later decision in the General Electric case, 
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post hoc, it held that picketing under the same circumstances 
was violative of § 8(b) 4(A). The two decisions, therefore, 
were in conflict and under the principle of stare decisis, the 
Board was required to follow the law established in the Ryan 
case. Especially is this true where petitioner in good faith 
relied upon said decision in establishing its pickets and as a 
result of such reliance was prosecuted for unfair labor prac- 
tices. The Board’s attempt to reverse the Ryan case upon 
an ex post facto basis in the case at bar is illegal and im- 
proper. 

4. Wellman-Lord Engineering Company, the contractor 
in question, signed a contract during the subject strike with 
the primary employer, agreeing to do any work that might 
be requested by Virginia-Carolina Chemical Corporation. 
Pursuant to said contract, it entered upon the premises and 
did work upon a day to day basis that, but for the strike, 
would have been performed by petitioner’s members, that 
is, maintenance work that was normally and ordinarily done 
by employce union members in the Maintenance Depart- 
ment of Virginia-Carolina Chemical Corporation. 

5. The second proviso of Paragraph 8(c) of the Act, as 
recently amended, makes legal the picketing of a construc- 
tion gate used by a contractor working on the premises of a 
struck manufacturer. 


ARGUMENT 
I. Section 8(b) 4(A) of the Taft-Hartley Act does not 
proscribe traditional primary strike activity. 

Section 8(b) 4(A) of the Taft-Hartley Act makes it an 
unfair labor practice to induce or encourage the employees 
of any secondary employer to engage in a concerted refusal 
in the course of their employment to perform any service 
where the object thercof is forcing or requiring any employer 
to cease doing business with any other person. 
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A literal reading of § 8(b) 4(A) without reference to its 
legislative history or past interpretation might warrant the 
conclusion that any inducement of employees of neutral 
employers to support a strike violates its provisions. Both the 
courts and the National Labor Relations Board, in constru- 
ing this portion of the Act have recognized that the Congress 
did not intend it to have such sweeping application. 

In Oil Workers International Union (Pure Oil Com- 
pany), case, 84 NLRB 315, it was contended that picketing 
at a dock of Standard Oil, with whom the Oil Workers had 
a dispute, was unlawful, because the picketing induced em- 
ployees of Pure Oil, which had no dispute with the Oil 
Workers, not to enter the premises of Standard Oil to per- 
form services for their employer, with an object of forcing 
Pure Oil to cease doing business with Standard Oil. The 
Board rejected this contention. 

The Board found it clear from the legislative history of 
Section 8(b) (4) (B) that that Section was aimed at 
secondary, not primary, action. The Board stated at 84 
NLRB, 318: 

“In the absence of any affirmative legislative history 
indicating that Section 8(b) (4)(A) was intended to 
curb traditional primary action by labor organizations, 
and because the only available legislative history indi- 
cates the contrary, we conclude that the section does 
not outlaw any of the primary means which unions 
traditionally use to press their demands on employers. 
In this case the Union was making certain lawful de- 
mands on Standard Oil. It was pressing these de- 
mands, in part, by picketing the Standard Oil dock. As 
that picketing was confined to the immediate vicinity 
of Standard Oil premises we find that it constituted 
permissive primary action.” 

In that decision the Board also found lawful letters to 
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another union appealing to it to respect the picket line at 
the Standard Oil premises, as another primary means which 
unions traditionally use to press their demands upon em- 
ployers. 

In United Electrical Workers (Ryan Construction Co.), 
85 NLRB 417, the conduct before the Board was virtually 
identical to that before the Court in this proceeding. Ryan 
was engaged in construction work on the premises of 
Bucyrus. A gate had been cut in the fence to provide ingress 
for Ryan employees, Only Ryan employees and suppliers 
had used the gate prior to the picketing. The Union had a 
dispute with Bucyrus and commenced picketing at all en- 
trances to the Bucyrus premises, including the Ryan gate. 
Following its Pure Oil decision, the Board found that the 
picketing of the Ryan gate did not violate Section 8(b) 
(4) (A). The Board stated at p- 418: 

“Concededly an object of the picketing was to enlist 
the aid of Ryan employees, as well as that of employees 
of all other Bucyrus customers and suppliers. However, 
Section 8(b) (4) (A) was not intended by Congress, as 
the legislative history makes abundantly clear, to curb 
primary picketing. It was intended only to outlaw 
certain secondary boycotts, whereby unions sought to 
enlarge the economic battleground beyond the premises 
of the primary Employer. When picketing is wholly at 
the premises of the employer with whom the union is 
engaged in a labor dispute, it cannot be called ‘second- 
ary’ even though, as is virtually always the case, an 
object of the picketing is to dissuade all persons from 
entering such premises for business reasons. It makes 
no difference whether 1 or 100 other employees wish 
to enter the premiscs.” 

The interpretation of Section 8(b) (4) (A) came before 
the Supreme Court simultancously in a quartet of com- 
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panion cases. In the first of these, N.L.R.B. v. International 
Rice Milling Co., 341 US 665, the facts were analogous to 
those in the Pure Oil case. A union was picketing the 
premises of the Kaplan mill for the purposes of recognition 
by Kaplan. A truck driver and his helper, employed by 
another employer, drove up to the picket line to enter the 
plant in order to perform services for their employer. The 
pickets blocked the path of the truck and told its occupants 
to go back. At first the truck left but then returned at the 
inducement of one of Kaplan’s officers. The pickets again 
tried to stop the truck from entering the plant by stoning it. 

The Supreme Court assumed that the object of the con- 
duct of the pickets was to force Kaplan’s customers to cease 
handling Kaplan’s products or doing business with it and to 
add to the pressure on Kaplan to recognize the union. The 
court found, however, that within the meaning of Section 
8(b) (4) (A), there was no inducement or encouragement 
to “concerted activity.” 

The Court stated at p. 671: 

“A union’s inducements or encouragements reaching 
individual employees of neutral employers only as they 
happen to approach the picketed place of business 
generally are not aimed at concerted, as distinguished 
from individual, conduct by such employees. Generally, 
therefore, such actions do not come within the pro- 
scription of § 8(b) (4), and they do not here.” 

The Court continued, endorsing the Board’s conclusion 
that Congress did not intend Section 8(b) (4) (A) to restrict 
the traditional right to strike, citing in the process both the 
Board’s Pure Oil and Ryan Construction decisions. The 
Court concluded, at p. 673: 

“By § 13 Congress has made it clear that § 8(b) (4), 
and all other parts of the Act which otherwise might 
be read so as to interfere with, impede or diminish the 
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union’s traditional right to strike, may be so read only 
if such interference, impediment or diminution is 
‘specifically provided for’ in the Act. No such specific 
Provision in § 8(b) (4) reaches the incident here. The 
material legislative history supports this view.” 

The companion cases N.L.R.B. v. Denver Building Trades 
Council, 314 U. S. 675, 28 LRRM 2108; International 
Brotherhood of Electrical Workers v. N.L.R.B., 341 U.S. 
694; and Local 74, United Brotherhood of Carpenters v. 
N.L.R.B., 341 U. S. 707, were clearly distinguishable on 
these facts. While violations were found in these cases, the 
Court in the Denver case carefully distinguished its Inter- 
national Rice Milling decision, supra, in the following pas- 
sage, at p. 687: 

“We must first determine whether the strike in this 
case had a proscribed object. The conduct which the 
Board here condemned is readily distinguishable from 
that which it declined to condemn in the Rice Milling 
case, ante, p. 665. There the accused union sought 
merely to obtain its own recognition by the operator of 
a mill, and the union’s pickets near the mill sought to 
influence two employees of a customer of the mill not 
to cross the picket line. In that case we supported the 
Board in its conclusion that such conduct was no more 
than was traditional and permissible in a primary 
strike. The union did not engage in a strike against the 
customer. It did not encourage concerted action by the 
customer’s employees to force the customer to boycott 
the mill. It did not commit any unfair labor practice 
proscribed by § 8(b) (4).” 

Shortly thereafter, this Court, in DiGiorgio Fruit Corp. v. 
N.L.R.B., 89 App. D.C., 155, 191 F. 2d 642, cert. den. 342 
U.S. 869, found that attempts by pickets to persuade 
drivers not to cross a primary picket line, and internal 
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union disciplinary action taken against drivers who 
crossed the picket line, did not violate Section 8 (b) 4(A). 
The Court found that Section 8 (b)(4)(A) relates to 
secondary boycotts only, and not to activities of strikers at 
their own place of employment where they are using the 
picket line to enforce their right to strike against their own 
employer. The Court noted that this distinction was recog- 
nized and sustained by it in its decision in Denver Building 
and Construction Trade Council v. N.L.R.B., 87 App. D. C. 
293, 186 F 2d 326, and that the distinction was not disturbed 
by the Supreme Court in its opinion in that case, supra, but 
on the contrary was affirmed in its International Rice Mill- 
ing decision, supra. 

While a minority of the members of the Board have at 
times expressed a desire to overrule the Pure Oil and Ryan 
decisions, neither has been overruled, Roanoke Building & 
Construction Trades Council, AFL-CIO, et al (Kroger 
Company), 117 NLRB 977, 978, at Footnote 2. To the con- 
trary, the Board has cited its Pure Oil decision in support of 
a recent decision, Teamsters Local No. 249 (Polar Water 
Company), 120 NLRB 155, 156, fn. 5. See also Local 657, 
Teamsters (Southwestern Motor Transport, Inc.) 115, 
NLRB 981. 

The Courts have been more forceful. In Local 618 Auto- 
motive Employees Union v. N.L.R.B., 249 2d 332 (CA 8), 
the issue was squarely faced. The union had a primary dis- 
pute with an employer operating a number of gas stations. 
At one station, a contractor was constructing a new station 
building while the station continued to operate from tem- 
porary quarters. The contractor’s employees would not 
cross the picket line. The station operator closed the station 
and withdrew its employees. After a short interval the con- 
tractor returned to complete the building, whereupon the 
picketing resumed, although the station remained closed and 
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there were no employees of the primary employer at the 
premises. 

The Court rejected the Board’s finding that the resump- 
tion of picketing violated Section 8(b) (4)(A). In the 
Court’s view, that case was directly controlled by Inter- 
national Rice Milling, Pure Oil and Ryan, supra. Although 
expressing the belief that, as International Rice Milling, 
there was no inducement of concerted action, the Court 
found that even assuming there was such inducement, the 
picketing did not violate the Act. The Court rejected the 
Board’s finding that a violation of 8(b) (4) (A) was estab- 
lished by showing that “an object” of the picketing was to 
compel the contractor to cease doing business with the pri- 
mary employer. In the Court’s view, this standard was 
inapplicable to primary situs activity. In such cases, the 
Court held picketing may lawfully be aimed at compelling 
Cessation of business between primary and secondary em- 
ployers, so long as it cannot be said that the primary strike 
has no legitimate purpose. 

This Court, in Seafarers International Union v. N.L.R.B., 
App. D. C.-265 F. 2d 590 (CA DC), has within the past 
year reaffirmed its interpretation of Section 8(b) (4) (A) 
and its reading of the Rice Milling decision, initially set 
forth in its DiGiorgio decision. See also N.L.R.B. v. Service 
Trade Chauffeurs, 191 F. 2d 65 (CA 2); N.L.R.B. v. Gen- 
eral Drivers, Local 968, 225 F. 2d 205 (CA 5), cert. den. 
350 US 914. 

It is recognized that the National Labor Relations Board 
in its General Electric decision, attempts to sharply deviate 
from its past interpretations and those of the courts upon 
this section of the Act, and it is recognized further that this 
court upon review of the Board’s decision in that case af- 
firmed same, but it is submitted that the present case is 
distinguished from that decision for the following reasons: 


16 


a] Until the injunction against picketing at Gate 3 was 
issued, no employer other than the primary employer ever 
occupied the disputed premises; 

b] The rules promulgated by the company and the sign 
at the accessway to Gate 3 are ambiguous and unintelligible; 

c] Pickets were established at Gate 3 prior to the promul- 
gation of any such rules. Such picketing was primary when 
it began and cannot be converted into secondary activity 
by the self-serving act of the employer in promulgating 
rules which it could ignore, modify, or rescind at its whim; 

d] Guards are not stationed at Gate 3 at all times; 

¢] The secondary employer in the General Electric case 
was not an ally of the primary employer; 

f] No constitutional issue was raised or considered by the 
court in arriving at its decision; 

g] Subsection 8(c) of § 8(b) (4) (A), which became 
effective as law on November 13, 1959, was not considered 
by the court in arriving at its decision; 

h] The court did not consider the principle of stare decisis 
as it pertained to the conflict of law in the Ryan case and 
the General Electric case. 

The rule in the General Electric case was apparently sired 
from the Atomic Workers case, 120 NLRB, 58, which was a 
“common” situs situation, a common situs situation being 
one where two or more employers occupy a given premises. 
In the Atomic case, a separate gateway had, previous to the 
strike, been installed, which was not to be used by the struck 
employer’s employees, customers and suppliers. The strike 
occurred upon a federal reservation and the base com- 
mander, through its provost marshal, placed federal agents 
at the limited access gateway to ensure its limited use. The 
distinction between the theory evolved in the Atomic Work- 
ers case is that government agents were stationed at the gate 

in dispute to ensure its use by qualified persons and more 
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than one employer was occupying the premises, making it 
a common situs situation. 


Unless Board doctrine evolved in these cases is modified, 
there will be nothing to prevent a clever employer from 
promulgating rules limiting the use of all its gates, or other- 
wise effectively proscribing strike activity to suit its whim.’ 


II. The Stare Decisis Issue 


Petitioner relied upon the Ryan Construction case in de- 
ciding to place its pickets at Gate 3. The Board relies upon 
the General Electric case as authority to prosecute petitioner 
for unfair labor practices. In deciding the General Electric 
case, the Board did not reverse its decision in the Ryan case 
but later attempted to do so in the case at bar, thus giving 
an ex post facto application to petitioner’s situation. 

The Trial Examiner, in his preliminary decision upon the 
merits of this case, recognized that these two cases were 
in conflict and that the Ryan case was unreversed, but took 
the position that he was bound to follow the latest expres- 
sion of Board dogma and therefore rejected the Ryan case 
as authority upon the legality of Respondent’s position. It 
seems unfair and contrary to principles of American justice 
and fair play for a government agency to prosecute a union 
where it has relied upon an unreversed decision of such 
agency, which holds this type picketing to be legal. 

Petitioner submits that the Board should be required to 
follow its opinions as contained in its oldest cases until such 
time as it sees fit, in the exercise of its discretion under the 
Act to reverse them. The Board ought not to be permitted 
to ignore its previous unreversed decisions, upon which a 
Respondent relies and prosecute a union for unfair prac- 


tices. 

'Theoretically an employer could transport his employees to and from the 
struck premises by autogyro. The British have perfected an autogyro which 
can transport fifty-two persons at a time. 
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{II. The effect of the First Amendment to the United 
States Constitution 


The courts have long recognized that peaceful picketing 
‘is one form of expression of free speech which is within the 
protection of the First Amendment to the United States 
Constitution. Probably the most famous case in this respect 
is Thornhill v. Alabama (310 U.S. 106), in which this 
principle was recognized by the United States Supreme 
Court and followed repeatedly by the courts. 

Petitioner submits that, in the exercise of its right of free 
speech, it should be permitted to publicize its dispute to 
each and every customer, supplier, member of the public, 
employee, contractor or contractors’ employee who ap- 
proaches the premises of a primary employer who is engaged 
in a bona fide labor dispute with his employees. To hold 
otherwise would allow an employer to emasculate peti- 
‘tioner’s right of free speech, as guaranteed by the First 
Amendment to the Constitution. 


IV. to Ally Status of Wellman-Lord Engineering, 
ne. 


Respondent contends that Wellman-Lord Engineering, 
Inc., was an ally of Virginia-Carolina Chemical Corpora- 
tion, the charging party in this case, and thus was not en- 
titled to the protection of $8(b) (4) (A) or any other por- 
tion of the Act. After the strike began Wellman entered 
into a contract with Virginia-Carolina which, among other 
things, contained the following language, “Install fume and 
scrubbing system at granulator, V-C to furnish material, as 
shown on material list $/0581 Wellman-Lord to supply all 
other material and any other work as may be directed by 
owner.” (Emphasis supplied. ) 

Without unduly burdening the court. petitioner will set 
forth briefly portions of the testimony in the record that 
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factually substantiates its position that Wellman-Lord at all 
times material to this case occupied the status of “ally.” 
Pursuant to the contract referred to above, Wellman-Lord 
Engineering, Inc., entered upon the premises of Virginia- 
Carolina Chemical Corporation and, as shown upon Re- 
spondent’s Exhibit 1, a “daily diary” kept by its job super- 
intendent, performed certain maintenance work usually and 
normally performed by striking employees. After examining 
this “daily report,” Mr. J. H. Thomas testified specifically 
and positively, in fact, as follows: That he was a member 
of Local 36, I.C.W.U. and had been so since 1940 (J. A. 
189) ; that he had held various official Positions within the 
Union since its inception (J. A. 190); that his particular 
job or occupation since 1940 was that of maintenance me- 
chanic; that Local 36, I. C. W. U. represented all employees 
working in the Production and Maintenance Department; 
and that he was familiar with the duties of maintenance 
employees (J. A. 190-191). Following the foundation estab- 
lished concerning Mr. Thomas’ experience and knowledge 
of the subject about which he was testifying, he testified 
specifically as follows upon pages 29, 30, 39-47 of the record: 

“Q. Moving forward through Respondent’s Exhibit 
1, do you see any other work there listed that is nor- 
mally and ordinarily performed by the maintenance 
department of Virginia-Carolina Company, and if 
so, tell us what date it was done and what the item 
referred to is. 

“A. Well, on 7/23/59 we have got down here, ‘Mod- 
ified hoppers and chutes to make up to hoods,’ which 
is work that we normally perform. 

“Q. When you say ‘we’ you are talking about the 
maintenance department? 

“A. The maintenance workers, the maintenance 
people. And then here on No. 7, ‘Overhauling Erie City 
boiler.’ 

“Q. Is that the same page? 
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“A. Yes, sir. They have got down here, I guess it is 
‘Burner tubes and re-working piping and checking out 
electrical,’ and that is our work. I say our work, because 
we perform it. 

Q. (By Trial Examiner) What part of the factory 
is that in? 

“A. That is in the CSP Department. 

“Q. Which means? CSP, what does that mean? 

“A, Concentrated super phosphate. 

“Q. (By Mr. Mitchell) That was an existing build- 
ing, is that right, Mr. Thomas, at the time the strike 
occurred? 

“A. Yes, sir. This is a package, this whole thing. 
All of this is in the CSP Department. 

“Q. Would that work that you have just described 
have anything to do with installing a fume removal 
and scrubbing system at a granulator? 

“A. No, sir. 

“Q, All right, sir; continue. 

“A. Some of this work is repeated over on 7/24/59. 
This is a daily report, and I guess they continued to 
work on those things, but on 7/24/59 the same work 
was performed. The only thing on here, on page 
7/25/59, they have it listed down here as No. 11, I 
guess it is ‘Fabricating skids for craft building.’ We put 
skids under a lot of things, but this particular building 
was made for the construction crew, I assume it is, 
because it is a construction crew building, portable 
building. 

“Q. All right, sir; take the next page and tell us 
about it. 

“A. 7/30/59, again ‘Re-working pipe on boiler,’ and 
they have ‘Re-working pipe’ also on—I guess it is acid 
plant, or sulphuric acid plant. 

“Q. Now, sir, tell us what would re-working the 
pipe on the acid plant have to do, if anything, with 
the installation of a scrubber and fume removal unit? 

“A J don’t think it would have any. They are re- 
placing the pipe that is there. 
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“Q. Continue with your answer. 

“A. 7/31/59, ‘Running pipeline’ which is listed as 
No. 1, ‘on sulphur burner, acid plant; digging ditch for 
the new line.’ 

“Q. Is that work you just described, on the day that 
you indicated you were reading from the exhibit, work 
that is usually and normally done by the Chemical 
Workers? 

“A. Yes, sir. 

“Q. Continue with the next page. 

“A. 7/28/59— . 

“Q. I understand the last page you read from was 
7/31/59, is that not correct? Are you going backwards? 

“A. They have this one 7/31, and then it jumps to 
7/28/59. 

“Q. All right, tell us about the page dated 7/28/59. 
Describe the work on that that is usually and normally 
done by the Chemical Workers. 

“A. Well, No. 1 is the boiler tubes again; No. 2 
testing the boiler; No. 3 re-working the boiler piping; 
No. 4—no, No. 4 hasn’t anything to do with our work. 
No. 6 is removing the prod from the concentrator area; 
9, grading the park area for rock road, grading park- 
ing area and rock road, washing out the concentrator, 
pulling dip tubes, and removing the existing refrac- 
tories. 

“Q. What does washing out the concentrator and 
pulling dip tubes have to do with the installation of a 
scrubber and fume removal unit, if anything? 

“A. I don’t think it would have anything to do with 
it. 

“Q. Is that something that is done ordinarily in 
the course of maintenance of the unit? 

“A. Maintenance; operating people do it, too. 

“Q. All right, sir; continue with the next page. 

“A. 8/3/59, running pipeline on sulphur burner, 
acid plant. 

TRIAL EXAMINER: Why don’t you suggest read- 
ing it, so that someone else reading the record will 
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understand? The items he is reading are the things 
that he says normally come within his Union’s normal 
work operation, is that right? 

MR. MITCHELL: That is correct. 

“A. (Continued) Digging ditch for pipcline, erect- 
ing an exhaust duct and rocking the parking area, re- 
moving prod from the concentrator area, adding plates 
to the digester. 

TRIAL EXAMINER: Do any of these things have 
to do with the scrubbing system or the fume removal 
system? 

THE WITNESS: No. 

TRIAL EXAMINER: All right, next question. 

“Q. These things that you have just described— 

THE WITNESS: Let me say, I am saying this is 
work that we normally perform. It is my understanding 
that it could be considered maintenance work in pre- 
paring, maybe, to do some more construction work— 

TRIAL EXAMINER: Like adding on? 

“A. (Continued) —but it is maintenance work that 
they normally perform. 

“8/4/59, again they are running pipeline on sulphur 
burner; welding plate to digester; cleaning the furnace 
and dryer. 

“8/5/59, welding plates on digester, drilling cast iron 
nipples on acid tank, lay acid brick in condenser sump. 

“Q. Are there any acid tanks in a scrubber and fume 
removal unit? 

“A. I don’t think so, no. 

“Q. From your experience in this business would you 
say there are any acid tanks in a scrubber and fume 
removal unit? 

“A. No, sir. 

“Q. All right, sir; continue with the next page. 

“A. 8/6/59, removing prod from the concentrator 
area; hauling rock and grading park area; welding 
plates on digesters again, it is a repeat; drilling cast 
iron nipple in acid tank; cleaning dryer and furnace. It 
seems to be a repeat of the same thing. 
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“Q. Now, sir, tell us if you will what cleaning the 
dryer and furnace would have, if anything, to do with 
the installation of a scrubber and fume removal unit? 

“A. It wouldn’t have any. 

“Q. Is that something that is normally done by the 
maintenance department of the Virginia-Carolina 
Chemical Company? 

“A. Yes, sir. 

“Q. Is there any question about it being normally 
done by those people? 

“A. I beg your pardon? 

MR. MITCHELL: Strike that. 

TRIAL EXAMINER. He has answered it once. 

“Q. All right. Is cleaning the dryer furnace a routine 
type of maintenance work; is it done periodically? 

“A. Well, I can say it would be done by maybe pro- 
duction and maintenance; it would be done by either 
one or both. 

“Q. Is it done periodically? 

“A. I will say from time to time they have to be 
cleaned. 

TRIAL EXAMINER: From time to time who did 
it? 

THE WITNESS: Well, the maintenance people and 
production people. 

TRIAL EXAMINER: All right; next question. 

“Q. Would removing prod from the concentrator 
have anything to do with the installation of a scrubber 
and fume removal unit? 

“A. Well, I would say that if they were clearing out 
for to add something else in there, to move the stuff 
out of the way, it would, but ordinarily it would not. 

“Q. Is removing prod from a concentrator some- 
thing that is usually and normally done by the Chemi- 
cal Workers? 

“A. Yes, sir. 

“Q. Now what, if anything, would welding plates 
on a digester have to do with the installation of a scrub- 
ber and fume removal unit? 
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“A. I don’t think it would have anything to do with 
it. 

“Q. Allright, sir, continue. 

“A. 8/8/59, rebuilding plates in the dryer, I guess; 
they have got the dryer furnace. Most of this stuff is 
just repeats over and over, the same stuff. 

“8/10/59, re-working bearings and trunnions on 
dryer. 

“Q. Now, sir, what would re-working the bearings 
on a dryer have to do with the installation of a scrubber 
and fume removal unit, if anything? 

“A. It would have none, that I know of. 

“Q. Is that maintenance work pure and simple, that 
is ordinarily done by the Chemical Workers? 

“A. Yes, sir. 

“Q. Where are the dryer units located in the plant? 

“A. Mr. Mitchell, I have never worked in this plant. 
I have been through it, and I have watched them work, 
and I have worked in all the other plants, but to locate 
the dryer, if you had a diagram of it I could show you. 

“Q. Allright, sir; go ahead. 

“A. Again, on 8/12/59, re-working trunnions and 
bearings on the dryer, cleaning dryer. That is all main- 
tenance work. 

“8/13/59, it is repeat again, re-working trunnions 
and rollers on dryer; cleaning inside dryer. 

“8/14/59, they have got installation of belt guard, 
and this other is running conduit wire; cleaning dryer; 
fabricating motor support and cleaning area. That is 
all done by our people. Rewelding existing flights in 
the dryer. 

“Q. What would re-welding existing flights in the 
dryer have to do with the installation of a scrubber and 
fume removal unit, if anything? 

“A, None that I know of. 

“QO. Is that something that is usually done as part 
of maintenance? 

“A. Yes, sir. Fabricating and welding new flights in 
dryer, that is the next item they have listed here. Fabri- 
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cating motor supports; welding knockers on dryer; in- 
stalling sprockets, idlers and pulleys on conveyor; fabri- 
cating and welding chutes on cage mill. 

“Q. What is a cage mill, Mr. Witness? 

“A. It is the mill where this stuff is broke up. 

MR. DONNELLY: Mr. Trial Examiner, if I might 
just interject here, unless the purpose of Mr. Mitchell 
is simply to lengthen this, I think that after he has estab- 
lished whatever he considers to be his point through 
this line of questioning we might eliminate questions of 
a repetitious nature. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record). 

TRIAL EXAMINER: All right, let us continue. 
There are many more. 

“A. (Continued) On 8/15/59 everything on the 
page seems to be maintenance. They have listed nine 
different items, and some of it is the same stuff that I 
have just repeated. Griding rollers, re-welding existing 
flights in dryers and fabricating and welding new flights 
in dryers; erecting in cage mill; fabricating motor sup- 
ports and installing H.R. and grating; and welding 
knockers on the dryer; and installing sprockets, idlers 
and pulleys on conveyor; fabricating and welding new 
chutes on cage mill. 

“8/17 is a repeater again; welding flights on the 
dryer and welding knockers on the dryer; fabricating 
new flights in dryer, chutes to the cage mill; fabricating 
and erection of motor supports, installing motors, 

TRIAL EXAMINER: Your testimony again is that 
this work you are still describing is work that is nor- 
mally done by the maintenance and/or production 
crew, and has nothing to do with the installation of a 
fume removal and scrubber system for granulator; is 
that your testimony? 

THE WITNESS: I say that this is work that was 
performed before they started the construction of this 
fume remover, this work was being performed before 
the construction job was started in there, by the main- 
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tenance people and by the production people. All of 
this work was done by them. 

“I would say that 8/19/59 is a repeat of almost the 
same thing that I have just said, still maintenance 
work. 

“On 8/20/59 they have here listed No. 8, I notice, 
‘Start up on granulator scrubber.’ So they are operat- 
ing, too. 

“Q. Operating what, Mr. Thomas? 

“A. The scrubber. It says, ‘Start up on granulator 
scrubber.’ That is what this shows. 

“Q. Does the granulator scrubber have anything to 
do with the installation of a scrubber and fume removal 
unit? 

“A. No, sir. They also have listed down here, after 
they have got fabricating belt guards, 10, cleaning the 
area.” 

Mr. William C. Thomas, Manager of the CSP plant of 
Virginia-Carolina Chemical Corporation, was called as a 
witness for the charging party and testified that he had on 
occasion contracted out refractory work, boiler work, elec- 
trical work, grading, paving work, road building and ditch 
building, etc. (J.A. 234.) Mr. Thomas also denied that the 
work testified to by Mr. J. H. Thomas was routine Main- 
tenance work. (J.A. 234.) The witness further testified that 
the new construction would tie in with the operation of the 
existing plant, equipment and machinery, and will be side 
by side with same and integrated into the company’s pres- 
sent production processes. (J.A. 236.) At pages 236 and 237 
of the Joint Appendix his testimony exposed the “ally” status 
of these parties, in the following questions and answers: 

“Q. What work has Mr. Wellman’s employees done 
on the present plant; what work? Not new construction, 
but the existing plant, and since the time of that injunc- 
tion? 

“A. Since the time of the injunction? 

“Q. Yes. 

“A. They have installed our fume removal and 
scrubber system at the granulator; they have renovated 
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che granulator, put in equipment to up the capacity of 
the granulator; they have done a lot of the overhauling 
work on some of the equipment.” (Emphasis supplied. ) 

On cross-examination the witness testified that no new 
furnaces had been constructed in the last year or so. (J. A. 
237.) Mr. James Wellman testified upon behalf of the 
charging party that it was the understanding between these 
two corporations that Wellman-Lord Engineering, Inc., 
would unqualifiedly do any work that might be directed by 
Virginia-Carolina Chemical Corporation (J. A. 244.) On 
redirect examination this witness testified that to his knowl- 
edge he had done no routine maintenance work for Vir- 
ginia-Carolina Chemical Corporation (J. A. 244.) However, 
no foundation or premise was established to show what 
knowledge, if any, the witness had concerning what was or 
what was not routine maintenance work, or work usually 
and normally performed by the “Chemical Workers.” On 
re-cross examination he testified further that his firm had 
overhauled boilers, done electrical work, grading work, pav- 
ing work, and all the other things listed upon Respondent 
Union’s Exhibit No. 1 (J.A. 244 and 245). 

Other pertinent facts that are undisputed upon the record 
are that the employers concerned never at any time allowed 
Respondent Union to examine the contract in question and 
as a matter of fact, on several occasions refused to allow the 
Union to do so. 

Neither of the General Counsels’ witnesses denied the 
testimony of J. H. Thomas, concerning the work done by 
Wellman-Lord that was usually and normally done by the 
“Chemical Workers.” They denied only that portions of such 
work were not routine maintenance work. 

It has been the policy of the Board and the courts to 
deny an employer the protection of the Act where he delib- 
erately allies himself with a struck employer and his em- 
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ployees perform work that which, but for the strike, would 
have been performed by the striking employees. Dowds v. 
Metropolitan Federation of Architects, 75 Fed. Supplement, 
at page 667; NLRB v. Business Machine & O fice Appliance 
Mechanics Board, 228 Fed. 2d, p. 559; NLRB v. Teamsters, 
228 Fed. 2d, 791, Administration decision of NLRB Gen- 
eral Counsel, No. 621. 

The Board and the charging party argued, however, that 
by virtue of a contract between V-C and Wellman, they are 
not allics. The contract under the circumstances of this case, 
however, cannot be used to cloak their ally status. The test 
is whether or not, contract or no contract, the secondary 
employer is performing work for the primary employer 
which, but for the strike, would have been performed by 
striking employees. (See authority, supra.) This test is 
clearly met and established upon the record by the testimony 
of J. H. Thomas, supra, the contract between Wellman and 
V-C, and Wellman-Lord’s daily diary, which is in evidence. 

In view of this evidence, it is submitted that the Board 
should have found as a matter of fact that Wellman was 
an ally of Virginia-Carolina and dismissed the complaint. 


V. The Effect of the Second Proviso of Paragraph 
8(e) of the Act, as Amended, Upon Respondent 
Picketing 

The Congress of the United States recently saw fit to pass 
certain exemptions under which picketing under the so- 
called secondary boycott provisions of the statute would not 
be proscribed. The section of the Act which Respondent 

Union contends permits it to picket Wellman-Lord while 

working upon the premises of Virginia-Carolina is Section 

8 (c), which reads as follows: 


“Provided, further, that for the purpose of this sub-section 
(e) and Section 8 (b) (4) (B), the terms ‘any employer, 
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any person engaged in commerce or any industry affecting 
commerce, and any person when used in relation to the 
terms any other producer, processor, or manufacturer, any 
other employer, or any other person,’ shall not include per- 
sons in relation of a jobber, manufacturer, contractor, or 
sub-contractor working on the goods or premises of the job- 
ber or manufacturer, or performing parts of an integrated 
process of production in the apparel or clothing industry.” 
(Emphasis supplied. ) 

The Trial Examiner concludes in his report that the last 
phrase of that section limits the law to those persons, em- 
ployers, etc., in the garment industry. This conclusion of the 
Trial Examiner, however, ignores basic and elementary prin- 
ciples of English grammar, which are that the word “or” ap- 
plies to the disjunctive and “and” is used in the conjunctive 
sense. Certainly, the Board must assume that the Congress 
of the United States is literate; that is, that they understand 
the English language. If the Congress had intended to limit 
the first part of Section 8 (e) to the garment industry, it 
could very readily have done so by using the word “and” 
rather than “or.” There is no ambiguity in this particular 
section of the Act, so that same is to be construed as meaning 
just what it says, which is that the secondary boycott pro- 
visions of the Act do not apply to contractors or sub-contrac- 
tors working upon the premises of the manufacturer. Before 
the Board or any court would be authorized to read any 
construction different from the literal expression of this sec- 
tion an ambiguity would have to be present, which is not the 
case here. In such event, the intention of the legislature 
would prevail. However, since the statute is unambiguous, 
it is conclusively presumed that the Congress meant what it 
said and that the law is what it said—not what the Board 
would prefer it to be, or even the Congress prefer it to be. 
The Congress has a perfect right to amend any law that does 


30 


not express its will. 


The word “or” is defined, on page 1296 of Black’s Law 
Dictionary, as follows: “A disjunctive particle used to ex- 
press an alternative or to give a choice of one among two 
or more things . . .” so that what the Congress said was that 
in either of the two events contained in Section 8(e), the 
secondary boycott provisions of the Act do not and will not 
apply. 

The Board’s attention is respectively directed to 50 Am. 
Jur., Section 225, reading as follows: 


“Section 225. Dependence of Construction upon Am- 
biguity. A statute is not open to construction as a mat- 
ter of course, It is open to construction only where the 
language used in the statute requires interpertation, 
that is, where the statute is ambiguous, or will bear two 
or more constructions, or is of such doubtful or obscure 
meaning, that reasonable minds might be uncertain or 
disagree as to its meaning. Where the language of a 
statute is plain and unambiguous and conveys a clear 
and definite meaning, there is no occasion for resorting 
to the rules of statutory interpretation, and the court 
has no right to look for or impose another meaning. 
In the case of such unambiguity, it is the established 
policy of the courts to regard the statute as meaning 
what it says, and to avoid giving it any other construc- 
tion than that which its words demand. The plain and 
obvious meaning of the language used is not only the 
safest guide to follow in construing it, but it has been 
presumed conclusively that the clear and explicit terms 
of a statute expresses the legislative intention, so that 
such plain and obvious provisions must control. A plain 
and unambiguous statute is to be applied, and not in- 
terpreted, since such a statute speaks for itself, and any 
attempt to make it clearer is a vain labor and tends only 
to obscurity. In accordance with these rules, frequent 
references may be found in judicial opinions to the 
clear, definite, distinct, evident, exact, explicit, express, 
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obvious, plain, positive, simple, unambiguous, unequiv- 
ocal, or unmistakable language of the statutes under 
consideration. However, where the language of a stat- 
ute is ambiguous, and there is doubt as to the meaning 
to be expressed thereby, resort may be had to various 
rules and sources, hereinafter considered for determin- 
ing such meaning.” 


Also, Section 281, reading as follows: 


“Section 281. “Or” and “And.”—Sometimes, the 
word “or” is used in a statute preceding a phrase or 
clause which is inserted to define that which precedes 
the word. In its elementary sense, however, the word 
“or,” as used in a statute, is a disjunctive particle indi- 
cating an alternative. It often connects a series of words 
or propositions, presenting a choice of either. If the 
disjunctive conjunction “or” is used, the various mem- 
bers of the sentence are to be taken separately. If “and” 
is used, they are to be considered jointly. When, in the 
enumeration of persons or things in a Statute, the con- 
junction is placed immediately before the last of the 
series, the same connective is understood between the 
previous members.” 


The foregoing principles, as expressed in American Juris- 
prudence, fully support the position of Respondent Union 
in the premises. Indeed, the intention of Congress appar- 
ently supports Respondent Union’s Position in its section 
by section analysis of the Act prepared for the subcommittee 
on labor of the Committee of Labor and Public Welfare of 
the United States Senate, dated September 10, 1959. The 
following explanation of Section 8 (€) is made on page 20 
thereof: 


“A proviso is included in a new section 8 (e) of the 
National Labor Relations Act (sec, 704 (b) ). This pro- 
viso makes clear that, under certain circumstances of 
close employer relationships, the secondary boycott pro- 
vision is not applicable. This exemption applies to— 
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“persons in the relationship of a jobber, manufacturer, 
contractor, or subcontractor working on the goods or 
premises of the jobber or manufacturer or performing 
parts of an integrated process of production in the 
apparel and clothing industry.” 
As may be noted, nothing is contained in its own analysis 
of the meaning of this section of the Act to confine it to the 
garment industry only. 


CONCLUSION 


For the reasons set forth herein, the decision and order 
of the National Labor Relations Board should be set aside 
and its cross bill for enforcement denied. 


Respectfully submitted, 
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COUNTERSTATEMENT OF THE CASE 

This case is before the Court upon the petition of 
Local 36, International Chemical Workers Union, 
AFL-CIO, herein called the Union, to review and set 
aside an order of the National Labor Relations Board 
issued on March 2, 1960, pursuant to Section 10(c) 
of the National Labor Relations Act, as amended (61 
Stat. 186, 29 U.S.C. Sees. 151, et seg.). The Board 
has filed a cross-petition requesting enforcement of 
its order. The Board’s Decision and Order (J.A. 

(1) 
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267-270) are reported at 126 NLRB No. 117. This 
Court has jurisdiction under Section 10 (e) and (f) 
of the Act. 
I. The Board’s findings of fact 

Briefly, the Board found that the Union in picket- 
ing the premises of Virginia-Carolina Chemical Cor- 
poration,? with which it had a labor dispute, also 
picketed an entrance set aside for independent con- 
tractors, and thereby induced and encouraged em- 
ployees of an employer unconnected with the dispute 
to engage in a concerted refusal to work, with an 
object of forcing such employer to cease doing busi- 
ness with the Company, in violation of Section 
8(b)(4)(A) of the Act. The facts upon which the 
Board’s findings are based may be summarized as 


follows: 
1. The union goes on strike 


The Company is engaged at Nichols, Florida, in 
mining phosphate and producing phosphate products 
for interstate commerce. (J-A. 251.) This proceed- 
ing involves its concentrated superphosphate (CSP) 
plant, where for some time the Union has represented 
the production and maintenance employees (J.A. 251; 
31, 190). In May, 1959, the Union called a strike in 
support of its bargaining demands and began. picket- 
ing the plant (J.A. 251-252; 20-21). 


2 References are to pages of the Joint Appendix. Wherever 
in a series of references a semicolon appears, references preced- 
ing the semicolon are to the Board’s findings; those following 
are to the supporting evidence. 

2 Virginia-Carolina Chemical Corporation, the charging 
party, will be called the Company hereafter. 
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2. The construction of the plant fence and designation of gates 

In April, 1959, the Company engaged Wellman- 
Lord Engineering, Inc. to install a fume removal and 
scrubbing system (J.A. 252; 133-134) and issued let- 
ters of intent concerning the expansion of the CSP 
plant (J.A. 252, 256; 52). The contract for the fume 
removal was signed about June 1, 1959 (J.A. 252; 47, 
133-134), and the expansion contract was signed 
sometime after July 10 (J.A. 256; 235). When the 
job was first discussed in early 1959 (J.A. 252; 51) 
Wellman-Lord had suggested that a plant fence be 
built to protect the property and to insulate the Com- 
pany and its contractors from each other’s labor dis- 
putes (J.A. 252; 32). After the contract with Well- 
man-Lord was signed, the Company acted on this 
suggestion and arranged for the construction of such 
a fence by Allied Fence Company (J.A. 252; 33). 

Between June 10 and 24, the fence was built with 
4 gates (J.A. 252; 37, 117, 120, 121, 123). According 
to the rules that were promulgated by the Company 
at this time, Gate 1 was for the exclusive use of the 
Company’s employees and visitors, Gates 2 and 4 
were for access to special areas, and Gate 3 was for 
the exclusive use of independent contractors, their 
employees and visitors (J.A. 252-253; 125, 126). 
Copies of the rules were posted at the gates, and 
guards were placed in the vicinity of the gates with 
instructions to enforce them (J.A. 253-254; 37, 52- 
58, 54). So far as appears, Allied Fence and Well- 
man-Lord used Gate 3 exclusively and no Company 
employee used it (J.A. 254; 76). At Gate 3 and at 
the point where the access road to Gate 3 met the 
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State highway, signs were posted reading (254; 54, 
114, 117): 
WELLMAN-LORD 
ENGINEERING, INC. 


EMPLOYEES 
& VISITORS 
3 Notice to the Union concerning the contractors’ gate 

In the first week of June, before the contractor’s 
gate was designated, Wellman-Lord and representa- 
tives of the Building Trades Council met with the 
Union’s representative and explained that a contrac- 
tor’s gate would be built (J.A. 255; 78-79). Both 
Wellman-Lord and the Building Trades urged Local 
36 not to picket so that the construction could provide 
more jobs and so that the work would be done by a 
“fair—that is, union—contractor (J.A. 255; 79). 
The Union representative agreed to take the matter 
up with his membership (J.A. 255; 79-80). 

Gate 3, the contractor’s gate, was to be located 
several hundred feet from the highway and required 
an access road. (J.-A. 254; 33-35). When the ac- 
cess road was graded about June 11, Local 36 estab- 
lished a picket post at the intersection of this access 
road and the state highway, with picket signs reading 
“JT.C.W.U. Local 36 on strike,’’ some with the addi- 
tional words “Please honor.” (J.A. 254; 22-23, 106, 
115). The words ‘“V-C only”? were added to the 
signs on June 28. (J.A. 254; 92-93, 129). 

Sometime in mid-June a second meeting was held 
between Wellman-Lord and the Union to discuss the 
construction (J.A. 255; 81, 83). Wellman-Lord again 
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advised Local 36 that only contractors’ employees and 
no Company employees would use Gate 3, and asked 
that the pickets be taken off (J.A. 255; 82). One of 
the Local 36 representatives asked to see the con- 
struction contract, but Wellman-Lord refused, ex- 
plaining that the disclosure of the contract was the 
Company’s prerogative and assuring them that it was 
not doing maintenance (J.A. 255; 82-83). 

About June 15, the Union received from the Cor- 
pany a copy of the rules for using the gates, together 
with a cover letter. (J.A. 267; 23, 125, 126.) 

4. The attempt to use the contractors’ gate 

About 9:00 a.m. on June 25, Wellman-Lord’s con- 
struction manager approached the access road to 
Gate 3 to begin work (J.A. 255-256; 55, 88). The 
manager, Pedone, was in a truck clearly marked as 
Wellman-Lord’s and he was followed by two Well- 
man-Lord employees in a car (J.A. 256; 55, 88-113). . 
Pedone and the laborers went up to the picket post, 
and Pedone advised the pickets that he and his men 
were Wellman-Lord employees and were there for 
construction work only (J.A. 256; 56-57). Acting on 
instructions from Local 36, (J.A. 256; 99, 185) the 
pickets asked that the picket line be honored (J.A. 
256; 89). The laborers, both building trades union 
members, (J.A. 256; 88-89) refused to cross the picket 
line, (J.A. 256; 57, 90) and all three Wellman-Lord 
employees left. (J.A. 256; 57, 90.) No further at- 
tempt to enter was made by Wellman-Lord employees 
until after July 10, when the picketing of Gate 3 was 
enjoined by the District Court (J.A. 256). 


6. 
5. The use of the contractors’ gate 

Shortly after the picketing was enjoined on July 
10, Wellman-Lord began work in the plant under its 
contracts (J-A. 256; 49; 248). The Board found that 
the work performed by Wellman-Lord was all inci- 
dental to the installation of the fume removal and 
scrubber system, or the expansion of plant capacity, 
or the regular annual renovation (J.A. 259). The 
Company had periodically shut down in the past to 
perform this renovation and had contracted such 
work as overhauling the boilers, refractory work and 
some of the electrical work to outside contractors, 
including Wellman-Lord (J.A. 256; 233-234, 237). 

On August 3, the strike ended and the employees 
returned to work (J.A. 259; 207). Thereafter Well- 
man-Lord and the regular maintenance staff, in- 
creased by about 4 men over the prestrike figure, con- 


tinued to work in the plant (J.A. 259; 237-238). No 
complaint was made during this time that Wellman- 
Lord was doing work which should have been done by 
the maintenance employees (J.A. 259; 213-214, 236- 
237). 


II. The Board’s conclusion and order 


The Board concluded that by picketing Gate 3, used 
only by the employees of Wellman-Lord and other 
contractors, Local 36 induced employees of Wellman- 
Lord, a neutral employer, to engage in a concerted 
refusal to work in order to force Wellman-Lord to 
cease doing business with the Company, thus violat- 
ing Section 8(b) (4) (A) of the Act (J.A. 267-268). 

The Board ordered the Union to cease and desist 
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from the unfair labor practices and to post appropri- 
ate notices (J.A. 268-270).* 


SUMMARY OF ARGUMENT 


The holding of this Court in Local 761, I.U.E. v. 
N.L.R.B., — App. D.C.—, 278 F. 2d 282, is disposi- 
tive of the principal issue in this case—whether pick- 
eting a separate gate of an employer’s premises re- 
served for the use of independent contractors work- 
ing at those premises violates Section 8(b) (4) (A). 

Petitioner’s attempts to distinguish this case from 
Local 761 are without merit. The first five “distinc- 
tions’’—that until an injunction issued only the pri- 
mary employer occupied the premises; that the signs 
at the separate gate and the rules pertaining to its 
use are ambiguous and unintelligible; that the picket- 
ing was primary at its outset and could not be con- 
verted into secondary; that guards were not stationed 
at the separate gate at all times; and that the second- 
ary employer was not a “neutral” but was an “ally’’ 
of the primary employer—are all contrary to the 
facts as found by the Board and adequately sup- 
ported by the record. 

The final three contentions are not actually attempts 
to distinguish this case from Local 761, but rather 
question the validity of this Court’s decision in that 
case. The first two—that the picketing was constitu- 
tionally protected, and that the principle of “stare 
decisis’? was not considered—are untenable on the 

* As indicated above, petitioner has apparently abandoned its 
contention with respect to the propriety of the terms of Board’s. 


order. The order is in conventional form, and is manifestly 
related to the violations found. 
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basis of settled authority. The third—that a proviso 
contained in the 1959 amendments to the Act exempts 
picketing in situations such as exist here—is based 
on a misreading of the proviso in question, and ig- 
nores the legislative history of the proviso. 

ARGUMENT 


The Board properly concluded that picketing premises of the 
employer engaged in a labor dispute, at an entrance re- 
served exclusively for independent contractors and their 
employees, violated Section 8(b)(4)(A) of the Act 
This Court recently affirmed the Board’s finding 

of a violation of Section 8(b)(4)(A) of the Act,* 

where a union engaged in a labor dispute with an 
employer picketed at a separate gate of that em- 
ployer’s premises reserved for the use of independ- 
ent contractors working at those premises. Local 

761, I.U.E. v. N.L.RB., —App. D.C. —, 278 F. 

24 282. In finding a violation on those facts, which 

precisely describe the situation in the instant case, 

the Board and this Court expressly negated the con- 
tention that all picketing at the premises of an 
employer with whom a union has a dispute is “pri- 
mary.” Rather, this Court reaffirmed the now well- 
established principle that “In any of these second- 
ary boycott situations, the ultimate determination 
turns upon the union’s objective’ (— App. D.C. 
—, 278 F. 2d at 285). See also N.LR.B. v. Den- 


*References to Section 8(b)(4)(A) throughout this brief, 
unless otherwise stated, will be to its language prior to the 
recent amendments to the Act. The provision applicable here 
was renumbered as Section 8(b)(4)(B) in the amended Act, 
but was otherwise unchanged. 
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ver Building and Construction Trades Council, 341 
U.S. 675, 688-690; Retail Clerks Union v. N.L.R.B. 
249 F. 2d 591 (C.A. 9); ef. Seafarers Union v. 
N.L.R.B., 105 App. D.C. 211, 265 F. 2d 585. 

In the light of this Court’s decision in Local 761, 
it cannot be contended that the union here was privi- 
leged to picket the separate gate reserved for the 
contractors solely because the gate was part of the 
primary employer’s premises. Petitioner, recog- 
nizing that Local 761 is dispositive of its legal argu- 
ment in this respect, seeks to avoid the applicability 
of that case to this one by undertaking to draw 
distinctions between the two. 

We show below that none of the reasons advanced 
by petitioner for reaching a different result here than 
in Local 761 has merit.° 

A. Petitioner alleges that no employer other than 
the primary employer occupied the premises before 
an injunction against picketing at gate 3 issued, and 
that this fact distinguishes this case from Local 761 
(Br. p. 16). 

The record amply rebuts the factual basis for peti- 
tioner’s contention. As shown, Wellman-Lord’s con- 
struction manager, Pedone, came to the premises 
on June 25 with several Wellman-Lord laborers, to 


* Of the eight reasons set forth in petitioner's brief (p. 16), 
the last three are not “distinctions” at all, but are addressed 
to the validity of this Court’s holding in Local 761. They 
are assertedly factors that this Court “did not consider” in 
that case. We shall show that these factors could not have 
changed the result, and do not impair the validity of the 
Court’s decision in Local 761, even assuming that the Court 
failed to consider them. 
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begin work on the project, in a truck clearly marked 
with Wellman’s business name. Pickets at gate 3, 
where Pedone attempted to enter the plant with 
the other employees, held up their signs as they 
approached, and asked them to honor the picket line, 
although Pedone had specifically advised the pickets 
that he and the laborers were Wellman employees, 
and were there for construction work only. The 
laborers, members of building trades unions, refused 
to cross the picket line. The District Court did not 
enjoin the picketing at gate 3 until July 10. 

B. Petitioner contends (Br., p. 16) that “‘the rules 
promulgated by the company and the sign at the 
accessway to Gate 3 are ambiguous and unintelligi- 
ble.’ This contention too is contrary to the facts 
found by the Board, which are fully supported by 
the record. Thus the signs at gate 3 and the access 
road to gate 3 clearly read ‘‘Wellman-Lord Engineer- 
ing, Inc—employees and visitors.’”” And the rules 
promulgated by Virginia-Carolina (set forth in full 
at pp. 252-253 of the Joint Appendix) carefully ex- 
plain the use of each of the four gates to the prem- 
ises, in language that, far from being “ambiguous and 
unintelligible,” could not be misunderstood by any 
reasonable person. Finally, the Union was advised 
of the plans with respect to gate 3 even before it 
was built, and knew its contemplated use. 

C. Petitioner contends (Br., p. 16) that its picket- 
ing at gate 3 “‘was primary when it began and cannot 
be converted into secondary activity by the self- 
serving act of the employer in promulgating rules 
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which it could ignore, modify, or rescind at its 
whim.”’ 

The significant factor in this case, however, as it 
was in Local 761, is the inducement of employees of 
an independent contractor at a location not used by 
primary employees or by suppliers or customers of 
the primary employer—i.e., at gate 3. The fact that 
the picketing at its inception, that is, before Well- 
man-Lord employees approached the picket line, may 
not have violated Section 8(b)(4)(A) is of no sig- 
nificance. Had petitioner picketed an empty lot in 
another city, that action too would not necessarily 
be “secondary,’’ but it would obviously become so the 
moment employees of a neutral employer began, or 
attempted to begin, working there. In any event, 
the facts here show that the fence enclosing the 
plant, with its four entrance gates, was not com- 
pleted until June 24, and the rules had already been 
promulgated by then, having been sent to the Union, 
with an explanatory letter, on June 12, and received 
by the Union on June 15. On June 25, the day 
after completion of the fence and the gates, Well- 
man-Lord attempted to begin work, only, to be met 
by the picket line established by petitioner. 

D. Petitioner contends that guards were not sta- 
tioned at gate 3 at all times (Br., p. 16). The 
record shows, however, that the Company “main- 
tained watchmen in the vicinity of the gates”’ (J.A. 
254), and it was testified without contradiction that 
there was a “guard at Gate Number 3, or right in 
the vicinity of Gate Number 3, during the normal 
working hours’? (J.A. 53), and specifically that the 
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watchman was posted there on June 25, when Well- 
man-Lord attempted to begin work (J.A. 37). More- 
over, there is no suggestion in the record that any 
Virginia-Carolina employees, or anyone other than 
Wellman-Lord, used gate 3 from its construction to 
the time of the hearing in this case. 

E. Petitioner contends that Local 761 is not appo- 
site here because Wellman-Lord was an “ally’’ of 
Virginia-Carolina, and therefore the doctrine set forth 
in Douds v. Metropolitan Federation of Architects, 
75 F. Supp. 672 (S.D.N.Y.), and N.L.R.B. v. Busi- 
ness Machines & Office App. Conf. Bd., 228 F. 2d 553, 
559 (C.A. 2), cert. den., 351 U.S. 962 applies (Br. pp. 
18-28). The record does not support petitioner’s claim. 

Thus the Board and the Trial Examiner found as a 
fact that the work done by Wellman-Lord was not 
struck work, but was incidental to the installation of 
the fume removal and scrubbing system, was part of 
the expansion program, or was related to the periodic 
renovation, functions beyond and in addition to those 
performed by the Company’s regular maintenance 
crew. 

The Union apparently concedes, as it must, that 
the fume removal system and the multi-million dollar 
expansion program were contracted out for reasons 
unconnected with the strike, that work of the sort © 
done by maintenance people may be included in such 
a contract (J.A. 198-199, 224), and that work so con- 
tracted is not made struck work just because the 
Company had a strike. The record shows that the 
renovation done was in the same category as the con- 


struction projects—jobs that would have been con- 
tracted out, strike or no strike. 

The plant normally shut down once a year for reno- 
vation, and the Company regularly brought in con- 
tractors, including Wellman-Lord, to perform the 
necessary tasks involved. The previous Ji une, the 
Company contracted the boiler and refractory work 
and some of the electrical work (J.A. 237). Indeed, 
the Union’s vice-president admitted that the Company 
contracted out some of the work “over and above the 
normal complement of work that they have”’ (J.A. 189, 
192). 

The work diary of Wellman-Lord listed individual 
tasks—for example, “Erect hoods’’—without indicat- 
ing the job to which they were incidental. The few 
jobs that were related to items in the diary were not 
normally done by the maintenance crew. The job of 
overhauling the boiler and refractory work had been 
contracted previously. Installing boiler tubes, pull- 
ing dip tubes in the concentrator, and removing the 
sleeve from the acid tower were also jobs that had 
never been done by the CSP maintenance crew (J.A. 
239-240). The granulator was renovated in conjunc- 
tion with expanding its capacity and installing the 
fume removal system (J.A. 236). Fabricating skids 
for the craft sheds was part of the expansion project 
(J.A. 235). Construction of a parking lot, an addi- 
tion to the office, and a number of craft buildings, 
were part of major construction on the expansion 
(J.A. 236). 

There was further evidence that none of the jobs 
done by Wellman-Lord was part of the maintenance 
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erew’s normal work. The strike ended on Monday, 
August 3, but even with the maintenance crew back 
to work, and increased by about 4 men over its pre- 
strike size (J.A. 238), Wellman-Lord worked more 
men that week than any previous week (J.A. 156- 
172), and worked more on Friday than on any other 
day of the week (J.A. 157-161). Although Wellman- 
Lord was in the plant at least a month after the 
strike was over, neither the Union nor any employee 
even suggested that Wellman-Lord was doing work 
which should have been done by the maintenance 
crew (J.-A. 259; 213-214, 227, 236-237) ; although 
the Union admitted that in the past it had discussed 
the matter with the Company when it thought that 
the Company was unreasonable “‘for having other 
people come in and do work, and it was reduced con- 
siderably. after discussing it with them” (J.A. 214- 
215). The failure to object marks the contention for 
what it is, an afterthought. 

The above evidence amply supports the finding of 
the Board and the Trial Examiner that Wellman- 
Lord was busy with work which would have been 
contracted out, strike or no strike. Actually, once 
the General Counsel had made out a prima facie case 
of picketing in violation of Section 8(b) (4) (A), the 
Union had the burden of establishing its affirmative 
defense that Wellman-Lord was an “ally,” and it 
utterly failed to carry this burden. See N.L.R.B. v. 
Cambria Clay Products, 215 F. 2d 48, 56 (C.A. 6); 
N.L.R.B. v. J. G. Boswell Co., 136 F. 2d 585, 597 
(C.A. 9); Law v. N.L.R.B., 192 F. 2d 236, 238 
(C.A. 10). 
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Only one witness for the Union, its vice president, 
testified with respect to this question. Much of his 
testimony served only to show that maintenance peo- 
ple did the sort of work that Wellman-Lord’s people 
did—for example, that pouring a sump foundation 
was work normally. done by the maintenance crew 
because “they pull forms, they build forms” (J.A. 
199). This witness then admitted that the mainte- 
nance crew did not pour foundations when the work 
was contracted out (J.A. 224). Nothing in the testi- 
mony of this witness, moreover, suggests that but 
for the strike this work, or any other work per- 
formed by Wellman-Lord, would have been accom- 
plished by Virginia-Carolina’s employees. 

It does not suffice to make Wellman-Lord an 
“ally’’ of Virginia-Carolina that the contractor may 
have engaged in some maintenance work unconnected 
with the special construction on which it was pri- 
marily employed. The critical factor is whether such 
work was “struck work,’’ whether it would normally 
have been performed, in other words, by the primary 
employees. In Local 761, in fact, the independent 
contractors for whose use the separate gate was 
reserved were performing work of the same nature 
and character as were employees of General Electric, 
the primary employer. Yet this Court had no diffi- 
culty rejecting the contention that General Electric 
and the contractors were “allies.”? The nature of 
the work performed by Wellman-Lord, primarily of 
a nature that could not possibly have been done by 
the primary employees, makes this case an even 


16 


stronger one than Local 761 for finding a violation 
of Section 8(b) (4) (A) of the Act. 

F. Petitioner’s final three contentions are not at- 
tempts to distinguish this case from Local 761, but 
rather question the validity of this Court’s holding 
in that case, and are premised on the assertion that 
they were not considered by the Court there. 

Two of these contentions (Br. p. 16), that ‘“‘no 
constitutional issue was raised or considered by the 
court,” and that “the court did not consider the prin- 
ciple of stare decisis,” scarcely require extended 
discussion. It is late in the day, indeed, to assert 
a constitutional defense with respect to picketing 
allegedly in violation of the Act. For picketing 
that has an unlawful objective may be proscribed 
without abridging any constitutional rights. 
IBEW. v. N.L.R.B., 341 U.S. 694, 704-705; 
Teamsters Union v. Vogt, 354 U.S. 284, 289. 

Petitioner’s reliance on the ‘‘stare decisis’’ prin- 
ciple is equally untenable. In the first place, the 
principle of Local 761 and of this case does not con- 
flict with such decisions as Rice Milling and Ryan. 
Indeed, the distinction between the two lines of cases 
formed the basis for this Court’s holding in Local 
761. In any event, as this Court has held, “ ‘Stare 
decisis’ * * * does not exclude room for growth in 
the law * * *” McKenna v. Austin, T7 App. D.C. 
228, 235, 134 F. 2d 659, 666. Furthermore, ‘“‘the 
doctrine of stare decisis is not generally applicable 
to the decisions of administrative tribunals.” Ky. 
Broadcasting Corp. v. F.C.C., 84 App. D.C. 383, 385, 
174 F. 2d 38, 40; State Airlines v. C.A.B., 82 App. 
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D.C. 374, 382, 174 F. 24 510, 518, reversed on other 
grounds, 338 U.S. 572. Obviously, the development 
of the law at times requires modifications and even 
reversals of earlier held views. Were the Board to 
be constrained to following to the letter every pre- 
vious decision it issued, that development would be 
stultified to the point of stagnation. 
Finally, petitioner contends that the Court in Local 
761 failed to consider the impact of the 1959 amend- 
ments to the Act (Br. pp. 28-32). The short answer 
to petitioner’s contention is that this Court specifi- 
cally stated in Local 761 that “Section 707, 73 Stat. 
546 * * * makes it clear that the 1959 Act has no 
applicability to the situation here.” 
Assuming, however, that this Court did not con- 
sider the scope of the proviso in Section 8(e) of 
the amendments, we submit that petitioner’s argu- 
ment in this respect is without merit. 
Petitioner relies on the second proviso to section 
8(e), which excludes as neutral employers: 
persons in the relation of a jobber, manufac- 
turer, contractor or subcontractor working on 
the goods or premises of the jobber of manu- 
facturer or performing parts of an integrated 
process of production in the apparel and 
clothing industry. 

Petitioner asserts that “in the apparel and clothing 

industry’’ must be read as modifying only the phrase 

immediately preceding “performing parts of an inte- 

*This proviso is also by its terms applicable to Section 


8(b) (4) (B), the counterpart of 8(b) (4) (A) of the Act before 
the 1959 amendments. 
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grated process of production’’ and not the next pre- 
ceding “working on the goods or premises of the 
jobber or manufacturer.”’ 

This contention is based on the principle that there 
is some sort of iron rule of grammar that a phrase 
cannot modify past an “or” which is “the disjunc- 
tive.”” The contention is neither supported by the 
authorities cited, nor good law. In Porto Rico Ry. 
Co. v. Mor, 253 U.S. 345, the Supreme Court was 
faced with an almost identical construction problem 
and did precisely what petitioner says cannot be done. 
The Court held that a statute conferring jurisdiction 
on the District Court where all the parties on either 
side. 

are citizens or subjects of a foreign State or 
States, or citizens of a State, Territory or Dis- 
trict of the United States not domiciled in 
Porto Rico * * *. 
did not confer jurisdiction over a Spanish subject 
domiciled in Porto Rico—that is, that “not domiciled 
in Porto Rico’? modified the phrase before the “or”’ 
as well as that after it. The general rule was ex- 
pressed by Mr. Justice Brandeis at 253 U.S. 348: 
When several words are followed by a clause 
which is applicable as much to the first and 
other words as to the last, the natural con- 
struction of the language demands that the 
clause be read as applicable to all. 

On another question of statutory construction, the 
Supreme Court has said: 

To extend an exemption to other than those 
plainly and unmistakably within its terms and 
spirit is to abuse the interpretive process and 
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to frustrate the announced will of the people. 
Phillips Co. v. Walling, 324 U.S. 490, 493. 

The legislative history of this proviso fully con- 
firms the Board’s conclusion that the proviso has 
application only to the clothing industry. Thus, the 
Conference Report signed by the Managers on the 
part of the House (H. Rept. 1147 on 8S. 1555, 86th 
Congress, 1st Session) is absolutely unequivocal on 
the point, and states at page 40: 

This proviso grants a limited exemption in 
three specific situations in the apparel and 
clothing industry, but in no other industry 
regardless of whether similar integrated proc- 
esses of production may exist between jobbers, 
manufacturers, contractors, and subcontractors. 

The analysis accompanying the Senate resolution 
in which the conferees sought instruction “to insist 
on the inclusion” of, among other things, what was 
later the second proviso (S. Res. 181) states (105 
Cong. Rec. (Daily) p. 15907, Aug. 28, 1959) : 

Second. Hot cargo agreements and second- 
ary boycotts would be forbidden with only 
these reservations: 

1. Restrictions on subcontracting which are 
absolutely essential to stabilizing wages in the 
garment industry are not forbidden. 

Later in discussing the nature of the compromises 
inherent in the bill, Senator Kennedy commented 
(105 Cong. Ree. (Daily) p. 16414 Sept. 3, 1959): 

Third. Secondary boycotts: The chief effect 
of the conference agreement, therefore, will be 
to plug loopholes in the secondary boycott 
provisions of the National Labor Relations 
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Act. There has never been any dispute about 
the desirability of plugging these artificial 
loopholes. The secondary boycott provisions 
of the House bill would have curtailed legiti- 
mate union activities. Accordingly, the Sen- 
ate conferees insisted that the report secure 
the following rights: 
* * * * * 

(d) The right of labor unions representing 
employees in the apparel and clothing industry 
to refuse to work for a jobber or contractor 
who subcontracts parts of the process of pro- 
duction to nonunion subcontractors. This 
guarantee, the writing of which into statutory 
legislation was opposed by the House con- 
ferees for 2 weeks, is absolutely essential to 
the stability of these industries. The bill 
makes special mention of the industry because 
it has peculiar problems. 

Senator Morse, also a conferee, stated on the floor 
(105 Cong. Rec. (Daily) p. 16400-16401 Sep. 3, 
1959) that in the conference he had objected to the 
provisos to Section 8(e) as ‘“‘class legislation” as 
they provided two exceptions, “one, for the garment 
industry; the other [the first proviso] for the build- 
ing industry.” Senator Morse offered to amend the 
second proviso to read ‘“‘in any. industry” rather 
than “in the apparel and clothing industry”’ and let 
the courts decide what industries were described, 
explaining: 

But when this was brought up for discussion 
in the committee, Mr. President, the chairman 
of the House conferees, Mr. Barden, made it 
perfectly clear that he would go along with 
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it only if it was limited to the garment indus- 
try. Well, when he took that Position, he 
lost me. 

It is clear, therefore, that both the Senate and 
the House were apprised of the limited nature of 
the exception set forth in the second proviso, and 
that it does not exclude from the protection of the 
Act a construction subcontractor working on the 
premises of an employer in the chemical industry. 


CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the Board’s order should be enforeed in full. 
Stuart Roruman, 
General Counsel, 
Dominick L. Manout, 
Associate General Counsel, 
Marcen Matxet-Prevosr, 
Assistant General Counsel, 
MELvin J. WELLES, 
Extiorr Moorz, 
Attorneys, 
National Labor Relations Board, 
SEPTEMBER 1960, 
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STATEMENT OF THE CASE 


Virginia-Carolina Chemical Corporation, charging 
party, accepts Respondent’s Counterstatement of The 
Case (Br. 1) as its counterstatement of the case. 


(Note: In this brief Virginia-Carolina Chemical Corp. is 
referred to as “V-C”. Petitioner, Local 36, International 
Chemical Workers Union is referred to as “Tocal 36”. 
V-C’s concentrated superphosphate plant is referred to as 
the “CSP” plant. And, Wellman-Lord Engineering, Inc. 
is referred to as “Wellman”’.) 


SUMMARY OF ARGUMENT 


The case now before the court falls squarely within 
the recent ruling of this court in Local 761, IUE v. NLRB, 
-App. D.C.-, 278 F 24 282 (1960), and is controlled by 
that case. 


The Board was corr 
Local 761 in the present 
given expression to the t 
(4) (A) of the National 
23, 1947 c. 120; 61 STA - 58.C. Ti 5 
set forth by the United States Supreme Court, in National 
Labor Relations Board v. Denver Building and Construction 
Trades Council, 341 U.S. 675, 71 S. Ct. 943, 95 L ed. 1284 
(1950). These objectives are (1) to preserve the right of 
labor organizations to bring pressure to bear on offending 
employers in primary disputes and (2) to shield unoffend- 
ing employers and others from pressures in controversies 
not their own, 


By segregating the entrances of secondary and primary 
employers the impact of the picketing on neutral employ- 
ers and their employees is minimized. If changes occur, as 
in the present case, which enable a union effectively to 
picket a primary employer without incidentally picketing 
neutral employers, the union has a mandatory duty to 
change its picket stations to that end. 


The contention of Local 36 that Wellman was an 
“ally” of V-C and as such was not entitled to the protec- 
tion of Section 8(b) (4) (A) of the Act is without merit. 
The testimony of Harley Thomas, Local 36’s only witness 
on this point, clearly shows that Thomas had no idea 
whether or not Wellman was doing struck work. The 
testimony of W. C. Thomas, manager of the CSP plant, and 
James Wellman, president of Wellman, conclusively proves 
that Wellman was not doing struck work. 


ARGUMENT 


The question now before the court falls squarely 
within the holding of this Court in Local 761, IUE v. NLRB, 
supra. 


A comparison of the facts in the Local 761 case and 
the facts in the present case conclusively shows that the 
latter is controlled by the Local 761 case. 


In the present case, V-C enclosed the plant with a 
chain link fence and established a separate gate for the 
use of Wellman and other independent contractors (JA 32, 
33). A set of rules (JA 125) was adopted to govern the 
use of the gates (JA 35). Copies of the rules were furn- 
ished to Local 36 and to each individual employee of the 
CSP plant (JA 36). A copy of the rules was posted at 
each gate (JA 37). The use to be made of the various 
gates was clearly explained to the International Vice- 
President of the Chemical Workers (JA 59). Guards were 
posted at each gate to enforce the rules (JA 75, 76). No 
one, except employees of Allied Fence Company, another 
secondary employer, ever entered through gate 3 (JA 76)- 
Nevertheless, Local 36 picketed the contractor’s gate 
(JA 22) for the admitted purpose of appealing to other 
union men not to cross the picket line (JA 24-27, 98-99). 
The employees of the neutral employer, Wellman, refused 
to cross the picket line (JA 57, 91) to begin construction 
work which Wellman had contracted to do prior to the 
strike (JA 55). 


In the present case, the Board expressly ruled that 
it is immaterial whether the separate gate is established 
before or after the picketing begins. 


The correctness of this position crystallizes when it 
is considered in the light of several key board and court 


decisions. 


In National Labor Relations Board v. Denver Build- 
ing and Construction Trades Council, supra, the United 
States Supreme Court pointed out that the Congressional 
objectives of the Act in respect to Section 8 (b) (4) (A) 
are two-fold: (1) to preserve the right of labor organi- 
zations to bring pressure to bear on offending employers 
in primary labor disputes; and (2) to shield unoffending 
employers and others from pressures in controversies not 
their own. 


In a companion case, International Brotherhood of 
Electrical Workers, et al. y. National Labor Relations 
Board, 341 U. S. 694, 71S. Ct. 954, 95 L ed. 1299, (1950), 
the Supreme Court ruled that Section 8 (b) (4) (A) of the 
Act is violated if an objective, although not necessarily the 
only objective of the picketing is to force one employer to 
cease doing business with another. 


The Board, recognizing the necessity for a set of 
standards which, in situations wherein a primary and a 
secondary employer occupy the same premises, would pro- 
tect both the right of the union to bring pressure on the 
primary employer and the right of the secondary employer 
to be unmolested by a controversy to which he is not a 
party, promulgated in Moore Dry Dock Company, 92 NLRB 
547 (1950) a set of “principles” to be followed in deter- 
mining whether or not picketing of such common premises 
is lawful in each instance. The Board said: 


“In the kind of situation that exists in this case, 
we believe that picketing of the premisss of a sec- 
ondary employer is primary if it meets the follow- 
ing conditions: (a) The Picketing is strictly lim- 
ited to times when the situs of the dispute is lo- 
cated on the secondary employer’s premises; (b) 
at the time of the picketing the primary employer 


is engaged at its normal business at the situs; (c) 
the picketing is limited to places reasonably close 
to the location of the situs; and (d) the picketing 
discloses clearly that the dispute is with the pri- 
mary employer. All these conditions were met in 
the present case.” 

(emphasis added) 


In Retail Fruit & Vegetable Clerks’ Union, 116 NLRB 
856 (1956), the Board, in discussing the application of 
those principles, stated: 


“In developing and applying these standards, 
the controlling consideration has been to require 
that the picketing be so conducted as to minimize 
its impact on neutral employees insofar as this can 
be done without substantial impairment of the 
effectiveness of the picketing in reaching the pri- 
mary employees. 


“We believe, contrary to the contention of 
Respondents, that the foregoing principles should 
apply to all common situs picketing, including 
cases where, as here, the picketed premises are 
owned by the primary employer.” 


Pursuing this declaration by the Board to its logical 
conclusion in light of the rulings of the United States 
Supreme Court in the Denver and Electrical Workers cases, 
supra, it is clear that by segregating the entrances of the 
secondary and primary employers after picketing begins, 
the primary employer is merely isolating the neutral em- 
ployer from a labor dispute in which he is in no way in- 
volved. Such action, rather than depriving either party of 
a right, merely minimizes the impact of the picketing on 
the neutral employer and his employees. 


Under circumstances in which effective picketing of 
the primary employer cannot otherwise be had, a union is 
permitted to picket a secondary employer only as an inci- 


dent to its right to picket the Primary employer, If during 
such picketing, changes are made which will permit ef- 
of the primary employer without an inci- 

he secondary employer, it is obvious that 

on is under a mandatory duty to minimize 

ts picketing on the neutral employers and 

their employees by changing its pickets stations to that end. 


neutral employees using the new separate gate. 


The mere fact that Local 36 was, as an incident of its 
right to picket V-C, able at one time to involve Wellman, a 
neutral employer, does not mean that it thereby gained a 
vested right to continue this involvement when it was no 
longer necessary for effective Picketing of V-C. 


In this case, V-C, at Wellman’s instigation, took steps 
to minimize or eliminate the impact of the picketing on the 
employees of the neutral employer, Wellman, without in 
any way impairing the effectiveness of the Picketing in 
reaching the primary employer, V-C. This action comes 
squarely within the declaration of policy enunciated by 
the Board in Retail Fruits and Vegetables Clerks’ Union, 
supra, and is completely consistent with the Denver case, 
supra, wherein the Supreme Court of the United States 
said: 


“In the views of the Board as applied to this 
case we find conformity with the dual Congres- 
sional objectives of preserving the right of labor 
organizations to bring pressure to bear on offend- 
ing employers in primary labor disputes and of 
shielding unoffending employers and others from 
pressures in controversies not their own.” 


The fact that the effectiveness of the picketing of 
V-C was by no means impaired is graphically illustrated 
by defendant’s exhibit “B” (JA 130). This aerial photo- 
graph, showing the various roads entering the plant clearly 
shows that gate 3 and the point where its approach road 
left the state highway! are both several hundred yards 
from any point where pickets were posted prior to the 
construction of the approach road, and that gate 3 is on 
the opposite side of the CSP plant from gate 1 which was 
used by V-C employees and suppliers.? 


Local 36, in its brief (P 18) also contends that Well- 
man was an “ally” of V-C and therefore was not entitled 
to the protection of Section 8(b) (4) (A) of the Act. Local 
36 utterly failed to present evidence to support this posi- 
tion. In discussing the burden of proof in an “ally” case, 
the Board, in Teamsters Local 135 (Marsh Foodliner), 114 
NLRB 639 (1955), said: 


“| the governing rule of evidence is that once 
the General Counsel has made out a prima facie 
ease of a violation of Section 8(b) (4) (A) or (B), 
it is a matter of affirmative defense for the respon- 
dent to show the existence of special circumstances 
justifying its conduct. .” 


————————————— 


1The approach road is shown by the curved line ap- 
pearing near the bottom right corner of the photograph 
when it is held in an upright position. The point where 
the approach road leaves the state highway is marked 
with an “X” on the original exhibit (JA 18, 93). 


2Gate 1 is at the top of the photograph beyond the 
plant building. Thit gate, where pickets were posted prior 
to the establishment of gate 3, is marked by an “A” on the 
original exhibit (JA 18, 19). 


To support its position on this point, the only witness 
called by Local 36 was Harley Thomas, Vice-President of 
the International Chemica] Workers (JA 189), who was 
formerly employed by V-C as a maintenance mechanic 
(JA 190). Thomas examined a “Daily Diary” kept by 
Wellman (JA 137-172) which contained brief notations 
as to work performed by Wellman from July 30, 1959, 
until the date of the hearing. After examining the “Diary” 
Thomas testified that portions of the work noted therein 
had sometimes been done by members of Local 36. 


The entire testimony of Harley Thomas shows affirm- 
atively that he did not have any idea what work Wellman 
had done nor in what context it had been done. For ex- 
ample: One page of Wellman’s Diary contains the nota- 
tion: 


“digging ditch and removing material from the 
concentrate area.” 


Thomas cited this as being work normally done by produc- 
tion and maintenance workers from Local 36 (JA 191, 


192). In the next breath, however, when questioned by the 
Trial Examiner as to whether or not, during new construc- 
tion, such things as digging ditches were done by the con- 
tractor, Harley Thomas said (JA 193): 


“Well, if the contractor was - - - if they gave a 
contract out and it was required to dig a ditch, he 
dug the ditch, sure.” 

The Trial Examiner then asked (JA 198): 


“Would your answer be the same for the other 
matters that you have already described?” 


Thomas answered (JA 198): 
“Yes, over and above the normal complement 


of people that we have. However, there have been 
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occasions where the company would give a con- 
tract for a new construction job, and then we 
would wind up — they would remove the con- 
tractor, and we would go on doing the job, re- 
building it.” 


The record contains over 40 pages (JA 189-233 of 
testimony of Harley Thomas. In this testimony he makes 
numerous statements that certain work noted in the “Daily 
Diary” had on occasions been performed by the members 
of Local 36. It is conceded by V-C that during normal 
times V-C production and maintenance employees dig 
ditches in the routine performance of their duties, but this 
does not mean that an independent contractor is infringing 
on the work of these employees when he digs ditches inci- 
dental to the performance of new construction or main- 
tenance and renovation work which would not have been 
done by the production and maintenance employees in 
any event. 


The lack of logic of Local 36’s position is demonstrated 
by the admitted fact than an outside contractor doing new 
construction would be doing work of a type normally done 
by the members of Local 36 if he had his employees weld, 
rivet, saw lumber, or drive nails during construction. 


Harley Thomas further stultified himself by showing 
that in fact he had no knowledge of the duties of the em- 
ployees of the CSP plant. For example (JA 208): 


(Questions by Mr. Mitchell) 


“Q Now from your years of experience in the 
mining and processing of phosphate and its related 
products, are you familiar with the operation, the 
mechanics of processing phosphate? 


“A Mr. Mitchell, I was a mechanic. I did repair 


work over the entire installation with the exception 
of the CSP department. I have never worked in 
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there. However, I think I have done just about any 
repair work that they have to be done. 


“Q What is a scrubber and fume removal unit? 


“A Well, I am not prepared to answer. I am 
not an operating man. I may give the wrong 
answer. I have an opinion, but it may not be 
right.” 


These answers, following some 30 pages of testimony 
to the effect that certain work had nothing to do with the 
installation of a scrubber and fume removal system, are 
more than adequate to demonstrate that Thomas’ testimony 
is valueless. 


The fact that the contractor might do “maintenance 
work” is not the issue as Local 36 apparently believes. 
In fact, in the Local 761 case, infra, which V-C contends 
controls the case at hand, the independent contractors who 
were the victims of the unlawful boycott were performing: 


“ 


. installation, repair and alteration of equip- 
ment, converting machinery for products change- 
overs, retooling, rearrangement of conveyors, in- 
stallation of presses and the like. Some employees 
were constructing a truck dock, erecting an air 
shelter, and laying in a mezzanine floor in one of 
the plant buildings. General maintenance work 
beyond the skills or the available manpower of the 
Company personnel engaged for that purpose was 
also let to outside contractors.” 


The question is whether or not the contractor’s em- 
ployees perform for the strike-bound employer work which, 
but for the strike, would have been performed by the 
strikers. See NLRB v. Local 459, 228 F 2d 558, 558 (CA2, 
1955). 
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“Q What is a scrubber and fume removal unit? 
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not an operating man. I may give the wrong 
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ment, converting machinery for products change- 
overs, retooling, rearrangement of conveyors, in- 
Stallation of presses and the like. Some employees 
were constructing a truck dock, erecting an air 
shelter, and laying in a mezzanine floor in one of 
the plant buildings. Genera] maintenance work 
beyond the skills or the available manpower of the 
Company personne] engaged for that purpose was 
also let to outside contractors.” 


The question is whether or not the Contractor’s em- 
Ployees perform for the strike-bound employer work which, 
but for the strike, would have been performed by the 
strikers. See NLRB v. Local 459, 228 F 2d 553, 558 (CA2, 
1955). 


From the record it is indisputable that Wellman, 
which had in the past done the same work, under contract 
without protest from Local 36, was not infringing on work 
which would have normally been done by members of 
Local 36, and that its employees were not performing 
“struck work.” 


W. C. Thomas, manager of the CSP plant, testified 
(JA 233) that it is normal procedure for V-C to shut down 
the CSP plant for an annual overhaul and renovation of 
the equipment. He stated (JA 233): 


“Jt is a practice with us, when we get on these 
shutdowns, to do the work with our maintenance 
people, and also to contract part of the work be- 
cause of the proportions of work that have to be 
done in a short period of time, and that has been 
our practice in the past.” 


W. C. Thomas also expressly refuted the testimony of 
Harley Thomas when he unequivocably said (JA 234): 


“The items which are on the list do not come under 
routine maintenance. The work there is primarily 
major work, and it is not uncommon for us to con- 
tract that type of work.” 


Harley Thomas, after admitting that all the work 
about which he had been testifying was under some cir- 
cumstances performed by independent contractors, said 
(JA 216): 


“Well, they do, depending on the circumstances. 
If it is more than the complement that the company 
has of men that they have got at that time and they 
need extra help, they have called contractors in to 
do it. There is no objection, because it is over and 
above the normal work load, but it was through 
agreement, as a rule, that this was done. We 
understood it.” 


James Wellman, President of Wellman, also verified 
the fact that his company had not done any routine main- 
tenance work for V-C (JA 244) .3 


The credibility of the testimony of W. C. Thomas and 
Wellman is strongly supported by other factors: (1) Al- 
though all other units of V-C did operate during the strike, 
the CSP plant did not operate. (2) The striking members 
of Local 36 returned to work on August 3, 1959, and 
they were working at their regular jobs at the time of 


ee 


2Wellman, on July 30, 1959, mailed a notice (JA 175) 
to all of its employees which stated (JA 242): 


“To Wellman-Lord Employees: 


“Gate No. 3 at CSP plant of Virginia-Carolina 
Chemical Corporation at Nichols, Florida, has been 
set aside for exclusive use of Wellman-Lord Engi- 
neering employees. The U. S. District Court has 
enjoined picketing of this gate by striking chemi- 
cal workers in order that Wellman-Lord Engineer- 
ing, Inc. might discharge its contract for repairs, 
renovation, and installation of additional facilities 
for Virginia-Carolina Chemical Corporation with- 
out the necessity of its employees crossing a picket 
line. 


“It is the purpose of Wellman-Lord Engineering 
Inc. to do only work specified in its contractual 
arrangement with Virginia-Carolina Chemical Cor- 
poration and all employees are directed and in- 
structed by this notice not to perform work which 
normally and routinely would be performed by the 
striking chemical workers if they were not on 
strike. Any deviation from this policy will subject 
the violator to company discipline.” 
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hearing on September 16, 1959. During this time Wellman 
continued to perform the renovation and construction work 
which was commenced on July 20, 1959. No complaints 
were made to management by V-C employees that Well- 
man employees were or had been performing the work 
normally done by their production and maintenance 
workers (Ja 236-237). In fact, the maintenance 
force was larger at the time of hearing than it was before 
the strike began (JA 237-238). (3) No issue was raised on 
this point in later collective bargaining negotiations be- 
tween V-C and Local 36. 


When all testimony and evidentiary factors are 
considered, it is manifest that Wellman was not performing 
struck work. 


CONCLUSION 


The findings and conclusions of the National Labor 


Relations Board are clearly supported by the record and 


by the applicable laws, 


It is submitted that the petition to review and set 
aside the order should be denied and an order of enforce- 
ment should be entered. 
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